BERVAR & JONES

Acttorneys at Law » A Law Partnership

ALAKEA CORPORATE TOWER
1100 ALAKEA STREET, 20™ FLOOR

HONOLULU, HAWAII 96813
BIRNEY B. BERVAR

WARD D. JONES PHONE: (BOB) 550-4980
A Law Corporation
FAX: (808) 550-4991

Thuan D. Costa
Blue Kaanehe
Janiffer Loder

Andrea Low
Amberlee Sutton
Anna K.B. Tsang

Michael Wong
Robert 8. N. Young

February 1, 2010

Senator Brian T. Taniguchi

Chairperson

Senate Judiciary and Government Operation Committee
Hawaii State Capitol, Room 219

415 South Beretania Street

Honolulu, Hawaii 96813
Hand Delivered

Re: Edward H. Kubo, Nominee for First Circuit Court J udge

Dear Senator Taniguchi:

I would like to provide the Senate with additional information regarding Ed
Kubo’s conduct in a 1993 federal bank robbery case, United States v. Stephen Baker, Cr. 91-
01613 DAE which has apparently become an issue in Mr. Kubo’s confirmation as Circuit Court
Judge of the First Circuit. As the defense attorney who made the objection and filed and argued
the appeal that led to the Ninth Circuit reversal, I can assure you and the Senate that nothing Mr.
Kubo did in that case should keep him from being confirmed as a judge. Mr. Kubo committed
no professional misconduct or negligence, and his conduct was not criticized by the court. In
fact, the United States District Court judge overruled my objection, finding that Mr. Kubo’s
argument was completely permissible. A copy of the opinion of the Ninth Circuit Court of
Appeals, which is also published at 999 F.2d 412 (9™ Cir. 1993) is enclosed. I certainly do not
believe Mr. Kubo ever intended to make an improper argument. He was acting as a zealous
advocate representing his client within what he believed (as did the trial court judge) to be the
bounds of the law.

I have tried four (4) federal court jury trials with Ed Kubo as opposing counsel,
and have had numerous cases with him that did not go to trial. I have always found him to be of
the highest ethical standards and moral character. In fact, Ed Kubo was always willing to
provide open disclosure of his evidence and witnesses while other federal prosecutors hid
evidence and witnesses from the defense until they were required to disclose it. Ed Kubo is a
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good hearted, honest and ethical man. I highly recommend that Ed be confirmed as Circuit
Court Judge of the First Circuit.

Please contact me if you or any members of the Senate desire additional
information. I am willing to testify in person if desired.

Very truly yours,

BIRNEY B. BERVAR

BBB:mab

Encl.
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UNITED STATEZ COURT OF APPEALS

FOR THE NINTH CIRCUIT

No. 9Z2-10585%

UNITED STATES OF AMERICA,

Plaintiff-Appellee, D.C. No. CR-91-016813-01-DA

v OPINTON

STEPHEN BAKER,

e fendant-Appellant.

UNTTED STATES OF AMERICA, No. 92-10581

Plaintiff~-Appellee, D.¢. Ne. CR-91-01613-02-DA
V.

PHILIP L. CABAN,

Defendant—Appellant.
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Appeal from the United States District Court
for the District of Hawall
David A. Ezra, District Judge, Fresiding

Argued and Submitt&d May 6, 1993
as to Baker
Submitted May 6, 1903%
azs bo Caban
Honolulu, Hawail
Filed: July 1b, 1823
Before: GOODWIN, TANG, and NOONAN, Circuilt Judges.

Opinion by Judge Goodwin

GOODWIN, Cirecuit Judge:

A The panel unanimeously finds this case guitable for submission
on the record and briefs and without cral argument. Fed. R. App.
P. 34(a); Ninth Circuit Rule 34-4.



Stephen Baker and Philip L. Ceban appeal their
convictions and sentences under the Sentencing Guidelines for bank
robbery in violation of 18 U.5.C. 2113({a). We reverse the

because appellants” due

convictions and remand for a new trial
process rights were violated when the government impermissibly

commented in closing rebuttal argument on their post-Miranda

gilence. 1
BACKGROUND
On October 2, 1991, two men wearing nylon stockings over
their hesds entered the Kaneohe branch of Territorial Davings and

Loan. One of the men held what appearsd to be a handgun, and

inetructed the tellers bto open their cash drawers. The other man

)
h

then jumped over the teller counter and book money out of bwo
the drawers. The two men left the bullding with over five
thousand dollars in cash.

Raker and Caban were arrvested a few dayvs later and

charged with one count of bank robbery, in vioplation of 18 U.S. 0.
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{(a). At the time of their arrest, Caban was in possess

—
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f eight-hundred and fifty dollars in cash, and Baker one-hundred

2t

and thirty dollars. In May 1992, the def dants were trisd and

t

convicted by a Jjury in the district court.
The government s case largely consisted of
circunstantial evidence. The bank tellers were not abhle to

ntify either Baker or Caban, and Lhe tallers” descriptions of
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1 Additional issues briefsd by the parties and relevant on

$

remand are addressed in a separate memorandum decision filed
concurrently with this opinion.
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t+the bank robbers were not co

a good deal of evidence, how

s

1

neistent.? The government did present

ever, supporting the defendant s

guilt. The tellers identified a replica 9mm handgun found in the

passengey compartment of Cab
appearing to be the one used
white shirt found in Caban’s
worn by one of the robbers.
Further, the gover
Emily Lopez. Lopez knew bot

same rooming house as Baker.

an”s car at the time of his arrest a

by the bank robbers, and a hlue and

bedroom as looking like the shirt

nment introduced the testimony ol
h Raker and Caban, and lived in the

The testified bthat only aboubt an

hour ather the robbery occurred, Baker and Caban enterad her room

and shut the door and window

ethes onto the fleor. Lop

i

3. The two men then threw a bundle

ez testified that a large amount of

~ash, in all denominstions, was wrapped up inside the clothing,

and that some of the money w
wrappers she has seen used b
Baker divide up the monsy.

all of the one dollar bills,
four hundred dollars. Baker

dolliar bills to give the lan

z First, the tellers’ tes
hair color of the bank robbe
hank robbers had "brownish”
brown halr with blond stripe
robbers as having brown halw
robbers had dark blond halr.
The tellers”™ testimony
the bank robbers. HFurther,
as bebtween 20 and 30 years o
Nesither of the robbers was d
Caban claims to "'wear glasse
Finally, none of the tellers
but both defendants have tatb

as banded together in the type of
v banks. Lopes watched Caban ana

Caban then btold Baker to give Lopes

amounting to approzimately three or

also gave Lopez Ltwo one hundred

dlord for Baker s rent. He then

timony is not consistent as to the
ra.  Dne beller testified that the
hair,
s; another teller described the

; and a third teller said one of the

In fact, none had blonde hair.
is also inconsistent as to the size
the tellers descr
1d, but Caban is 4B years old.
escribed as having worn glasses, but
g for reading and for distance.”

noticed tatoos on the bank robbers,
oos on their arms or hands.

~3

ibed the robbers” a

of

and that one may have had light



instructed Lopez to throw away the bundle of clothes, which she
Aid. Lopez recalls that one of the items of clothing was a shirt
with a blue collar.

o

The government also introduced the teshimony of Hteven

Licari, a friend of Caban. Caban had been staying in a room at

Licari s home prior to his arvest. Licari testified that just

before the FBI came searching for Daban, Caban had showed him a
E

gold or jade ring Caban had recently purchased.

The government additionally introduced testimony of a

number of FBI special agents. Agents Harmon and Gleichenhaus

testified about a statement Baker made after his arrest, while he
was in an FBI automobile. The agents testified that Baker
spontanecusly stated, "How did you guys find out?"”  PFurther, Agent

Ferreira testiflied about a series of spontansous statements Baker
made at the FBRI office. Baker asked Ferreilra what the sentence
for hank robbery was, and whether his past criminal history would
be considered by the judge at sentencing.3 Finally, Agent Kent

rting the defendants to the

s}
b

testified that while he was esc

courtroom Tor their first appearance in the matter, Baker said to

Caban, "Gee, Why did I have to take you with me?,"” to which Claban

3

replied, "I don it know.

3 Ferreira admonished Baker that he should not make any other
statements or else the Agent would "Mirandize" him. Baker
indicated he did not want bto make any statements, but then
proceaded Lo continue to make utterances that implicated himself
and his =o—deixndanb. These statements were suppressed by the

district court, and the government does not challenge this ruling.
The suppressed statements included Baker’ s asking if it would
matter for sentencing purposes that he was not the person carryiling
the gun, and if it would matter that the gun used wag a fake gun.

-



Raker exercised his Fifth Amendment right not to

fv. Caban. however. did testify. Caban claimed that he and
» b b o

it
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Baker were together at the fime of the bank vobbery, but that the

fay}

two were gambling. Caban stated that he and Baker won the money
Lopes testified about at this gambling game.

The jury found both defendants guilty. The district
court sentenced Baker bto serve 225 months in prison, and Caban 144
months followed by 3 vears of supervised release. Oaban’s
sentence inaluded a two-point increase for obstruction of justice
after the dishbrict court determined that Caban had testified
falsely, and an upward departure of two eriminal history levels
after the district court determined that Caban’s criminal history
category did not sdeguately reflect the seriousness of his
criminal history.

DISCUSSION

Baker argues that h& was deprived of due process when
counsel for the government during closing rebuttal argument
commented on his silence at the time of arrest. The government
argues that there was no error because ite stabements were limited

t Baker s post-arrest, pre-Miranda silence. FREven 1f there were

i)

a reasonable

error, the government arguss it was

PO T . e . P e g o g e mi .. R
doubt. W G & OArgamenc. Tnerse was
PR S ST TR ST | iy i e e et ] 4y
conshibtubtional srror and T i

reasonable doubt .4

4 Baker additionally argues that during closing rebubtal
argument, the government 1myerm1ﬁnlh1v commented on his exercise
of his Fifth Amendment rights. We do not reach this altiernabive
argument because we Tind that the government s closing argument



AL Thue Process

e process requires that defendants be able to exercise

their "constituticnal right to remain silent and not be penalized
at trial for doing so.'" United States v. Negrete-Gonzales, B66

F.2d 1277, 1280-31 (9th Cir. 1992). The Suprems Court has
explained that the government may not use a defendant s silence

i

at Lhe time of arrest and after receiving Mirvanda warnings.'

Doyvle v. Ohio, 426 U.8. 610, 619 (1876); see also Negrete-

f?

Gonzales, 968 F.2d at 1281. The Court recently resbtated, however,
that "the Consbtitution deoes not prohiblt the use for lmpeachment

v deTendant s silence prior to arreast, Jenkins w.

i

purposas of

- i

Anderson, 447 U.5. 23 239 (1880), or after arrest if no Mirandsa
warnings are given, Fletcher v. Weilr, 455 U.5. 803, 606-607 (per
curiam)." Brecht v. Abrahamson, 113 8. Ct. 1710, 1716 (1993)

(full citabions cmitted).

-

The relevant portion of the government s closing
rebuttal argument reads as fTollows:

Mr. Kuobo: FReason and common sense in light of
hackground experience. You're under arrest
for bank robbery. What bank? I didn’t do it.
What are vou talking about? Wouldn ™t that be
the natural human response if yvou did it -—-nolb
and not say anyvthing more? There was no word
from them after they were told what they were
heing arrested for.

Mr. Bervar: I 'm going to object. Post arrest
silence.

violated his due process rights as enunciated by the Supreme Court
in Dovie v. Chio, 428 U.8. 810 (1878).

-



Mr. Rubo:- Jenkins v. Arkansas (sic), Your
Honor.

The Court: Well, Mr. Kubo, I7d like to tell
you thalt I know what Jenkins v. Arkansas is
off the top of my head, but I'm going to
confess to you that I don’t.

Mr. Kubo: Jenkins v. Arkansas carved out the
exception to Doyle wv. Ohio.

The Court: ALl right. That case I 'm aware
of.

Mr. Kubo: And the point of Jenkins v.
Arkansas is this post-arrest bub pre-—

Mirandized—-

The Court: ALl right. I"'m fam liar with
that. All right. The bﬁecti is overruled.

Mr. Kubo: So there was no contesting by

sither defendant. Not even you as parents,

when you have said, Johnny did you eat that

evtra cookie? No, mom. No, it wasn’t me.

Yo know how we all act when we re accused of

something? There s nothing here

The government argues that these comments were
prermissible because they clearly refer to that stage of the
investigation concerning appellants” post-arrest but pre—Miranda
silence. HEven if counsel for the government intended his comments
to refer only to post-arrest/pre-Miranda silence, the actual

language used contains no such limitation and it is highly

tation. The

r_xs

doubbful that the jury understood any such 1i

gsovernment suggests that bhecause it argued to the court that its
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asing post-arrest/pre-Mirand

comnents were a dcz

T

clear that the jury understood the limitation. We are not
persuaded that the government’s cryptic argument to the court
helped the jury. Without an explanation of Miranda and a limiting

insthruction from the court, there is no reason to believe the jury



understood the narrow gro

have been permissible.

unds

counseal s

L-’

on which

atements may

We Tind our decision in Negrete-—Gonzales particularly on
point. There, we explained: "On appeal, counsel insishted that

“in his own mind” he was

We decline the govermment

to rescue obviously lmpe

wounld render meaningless

asking only about pre-Miranda

"o oinvitation to allow subjective

questioning. To heold other

the rule of Dovle and Fletcher.

F.2d at 1281. Similarly here, counsel’s subjective intent
save his overly broad statements. The government s rebuttal

AT _t‘:;’,

in Negrete-Gonzales.D

defense counsel s objecli
instruction which might h

Cf. Greer v. Miller, 483
about defendant’s post-ar

court sustained obje

digregard it).

~onstituted a "fair
uggesta that the
@omment" when, in
Baker s statement teo the
not necessarily refer to
refmrred to wherese he was

nther less—incriminating
rebuttal are Tar broader

argument .

wnent broadly condemns

Moreover,

appellants” silence:

silence.

P66

pre-Miranda and

1

intent

=

cannot

»ing closing argument violated Baker s due
ed in Doyle and clarified by this court

the district

on and did aot give the Jjurv a

on to question and advised jury to

We reject the govwrnmpnu s argumnent that its comments
rasponse’

£

or "invited error.
defense counsel
police,
the bank robbery,

court overruled

argued that

ataving (the Driftwood Hotel) or some
subject. The government s comments in

than a mere responss to the defense

-
&

2

limiting

ave avoided a constitutional violation.
0.5, 768, 784 (1987) (improper gueshbion
rest silence not reversible srror whers

d

The government
defendants opened the door to the government’'s
closing argument,
"How did yvou guys find out?,
ut may have instead

]

G
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. Harmless Hrror
The government argues that even if there were srror, it

was harmless bevond a reasonable doubt. This past term, the

Supreme Court explained that "Doyle error fita sguasrely intoe the
category of constitutional violations which we have charac Lerlzed

as “triasl error.”" Brecht, 113 3. Ct. at 1717. On direct review,
the Court "appliels] the harmless-beyond-a-reasonable-doubt
standard in reviewing claims of constitutional error of the btrial
pype." Id. To determine whether the prosecutor’s conduct in this
case was harmless, we consider (1) the ewtent of the comments
made, (2) whether an inference of guilt from silence was atressed
to the jury, and (3) the extent of other evidence suggesting the
defendant s guilt. United Btates v. Foster, 985 F.2Zd 466, 4683
(9th Cir. 1993); United States v. Newman, 943 F.Zd 1155, 11568 (2th
Cir. 18815,

The prosecubtor”s comments in his closing rebuttal
argument were extensive and prejudicial. Moreover, the entire

rurpose of the prosecutor’s line of argument was "to suggest tbo

the Jjury that [the defendant] must have been guilty because an

innocent person would not have remained silent.” DNewman, 243 F.2d
at 1158. "Vou know how we all act when we 're accused of

asomething? There’s nothing here," the prosecutor argued, thereby
clearly inferring that appeliants’ would not have remalined silent
if they were innocent.

As in Newman, "[olur decision is bolstered by the
aoverall weakness of the government s case. Id. No one could

identify Baker as the one who committed the offense, and “[tlhe



evidence of his guilt is all circumstantial."” Id. Similarly in
Megrete-Gonzales, this court held that the Doyle error present in
thalt case was not harmless beyond a reasonable doubt where "[tlhe
evidence against the defendants was far from overwhelming.” 2686
F.2d4 at 1281. Again, the purely circumstantial evidence against
Even Lthe district court commented

Baker is hardly overwhelming

pTa

onn the closeness of the case and the weak nature of the

government s evidence . f
Because we cannot say that the error was harmless heyond
a reasonable doubt, we conclude Baker’s conviction must he
reveraed. Caban did not raise the issue on appeal. Nevertheless,
we have held that "it is “manifestly unjust’™ to reverse the
onviction of one co-defendant bhut to uphold the coaviction of
another co-defendant when the same error affected both
defendants.” United States v. Ullah, 9786 F.2d 509, 514 (9th Cir.
1992); see also United States v. Olano, 934 F.Zd 1426, 1439 (9th
Cir. 1991) ("We believe it would be manifestly unjust to reverse
[one co-defendant’s] conviction and not [the other sl when both
suffered the same prejudice from the same fundamental error in the
same htrial.’), rev'd on other grounds, 113 2. Ct. 1770 (1893). As

in Ullah, the issue not raised by Caban was properly ralesed and

B The district court stated:

I°11 he candid. This court has seen stronger
bank robbery cases. . . . The simple fact of
the matter is there was no positive
identification in this case; and the evidence
was circumstantial; and there was (sic) some
identification problems here. . . It simply
boiled down bto a questicon of Prndlhll ity in
weighing the evidence . . . "

— 10—
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argued by co-defendant Baker, and "the government suffered no
prejudice as a result of [the co-defendant sl failure to ralse the
isaue." 978 F.2d at H14. We are compelled to reverse Caban’'s
aonviection because the government s improper closing rebuttal
argument violabed his due process rights as well. Caban suffereaed
the same prejudice from the same fundamental trial error.

We therefore REEVERSE and REMAND for a new trial as Lo

hoth Baker and Caban.
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